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RECOMVENDED DECI SI ON AND ORDER

This is a proceedi ng brought under the Energy Reorgani zation
Act of 1974 ("ERA"), 42 U S.C. 8§ 5851 and the regul ations
promul gated thereunder at 29 CF. R Part 24. These provisions
prot ect enpl oyees against discrimnation for attenpting to carry
out the purposes of the ERA or of the Atom c Energy Act of 1954,
as anended, 42 U S.C A 8 2011, et seq. The Secretary of Labor
is enpowered to investigate and determ ne "whistl ebl ower”
conplaints filed by enployees at facilities |licensed by the
Nucl ear Regul at ory Conm ssion ("NRC') who are discharged or
ot herw se discrimnated against with regard to their terns and
conditions of enploynment for taking any action relating to the
fulfillment of safety or other requirenents established by the
NRC.

Thi s proceeding involves conplaints filed on Cctober 26,
1995 by conpl ai nants, Omen M Cafferty, Dennis Ml oney, Sean
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Ki | bane, Terry MLauglin, Sean McCafferty and Robert Prohaska,
agai nst Centerior Energy ("Centerior") alleging that Centerior

di scrim nated against themin violation of Section 211 of the
ERA' by barring conplai nants from enpl oynent at any Centeri or
facility, and by revoking a security clearance that had been
granted to conplainant, Dennis Mal oney. The conplaints assert
that the sole basis for the adverse actions was the commencenent
of a proceeding by the conpl ai nants agai nst Centerior under the
Atom c Energy Act of 1954 in the United States District Court for
the Northern District of Onio.

The Cctober 26, 1995 conplaints were investigated by the
District Director of the O eveland, Ohio, regional office of the
Wage and Hour Division of the United States Departnent of Labor.
The District Director notified Centerior by letter dated
January 9, 1996 that its fact finding had determ ned that the
conpl ai nants were protected enpl oyees engaging in a protected
activity wwthin the scope of the ERA and that discrimnation as
defined by the ERA was a factor in the aforesaid actions taken
agai nst the conpl ai nant s.

Centerior filed an appeal with the Ofice of Admnistrative
Law Judges on January 16, 1996. Conplainants filed a cross-
appeal on January 16, 1996, requesting additional relief to that
ordered by the District Director. Specifically, conplainants
request ed back pay and benefits equivalent to their |oss because
of the discrimnatory actions of Centerior.

A hearing was held on February 26 and 27, 1996 in C evel and,
Ohio. Post-hearing briefs were received on April 5, 1996.

FI NDI NGS OF FACT

Centerior Energy Corporation is the parent hol di ng conpany
of the Cleveland Electric Illum nating Conpany, The Tol edo Edi son
Conmpany and Centerior Service Conpany. Ceveland Electric
1l um nating Conpany and Centerior Service Conpany are jointly
licensed by the NRC as the operator of the Perry Nucl ear Power
Plant. The Tol edo Edi son Conpany and Centerior Service Conpany
are jointly licensed by the NRC as the operator of the Davis-
Besse Nucl ear Power Station.

Conpl ai nants are insulators who are nenbers of Local 3 of
the Heat and Frost |nsulators and Asbestos Wrkers Union in
Cl evel and, OChi o.

! The enpl oyee provisions of the ERA were originally
| ocated at 8 210 of the ERA but when the ERA was anended in 1992,
t he enpl oyee protection provision were redesignated as § 211
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Periodically, approximately every 18 nonths to two years,
nucl ear power plants are shut down for refueling and mai nt enance.
During these outages, Centerior perforns substantial mnaintenance
and nodification work that can not be done while the facility is
operating. Nearly all of this work is perforned in
radi ologically-restricted areas, that is, areas where there is
exposure to radiation. During the fall of 1994, conpl ai nants
were perform ng outage work at the Davis-Besse Nuclear Plant in
Cak Harbor, Chio as enployees of GemIndustrial Services, a
contractor at Davis-Besse. Their work included renmoving mrror
insul ation from steam generators and ot her conponents of the
plant. Mrror insulators are renovabl e panel s nade out of
stainless steel with reflective insulation on both sides. (Tr.

19) On Cctober 7, 1994, conplainants were exposed to radi oactive
materials after renoving a piece of the insulation. The exposure
was unpl anned as the area where they were working was supposed to
be "clean,” in that a survey of the area supposedly determ ned
that they woul d not encounter radioactive materi al s.

The exposure by conplainants to the radioactive materials
pronpted an investigation by the NRC. Follow ng the
i nvestigation, the NRC issued a notice of violation to Centerior.
The notice of violation asserted that Centerior did not take the
steps necessary to assure conpliance with the regul ations
requi ring engineering controls to control the concentration of
radi oactive material in the air. Specifically, the notice
st at ed:

On Cctober 7, 1994, the licensee did not perform
surveys to assure conpliance with 10 C F. R 20.1701,
which requires that |icensees use process or other
engi neering controls to control the concentration of
radi oactive material in air. Specifically, an

eval uation of the concentration | evels underneath

i nsul ation on the east once through steam generator hot
|l eg was not perforned to determne if engineering
controls were required to control the concentration of
radi oactive material in air. (Respondent's Exhibit No.
2, enclosure 1, p. 2)

In response, Centerior accepted responsibility for the
violation. (Conplainant's Exhibit D, p. 2)

Conmpl ai nants continued to work at the plant for another six
weeks, when they were laid off because the refueling outage was
conpl et ed.

Compl ai nants filed a civil conplaint against Centerior in
the United States District Court for the Northern District of
Chi o on August 7, 1995. Jurisdiction was asserted under the
Price- Anderson Act, 42 U S.C. § 2210. The Price-Anderson Act is
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a part of the Atom c Energy Act. The conplaint alleged, inter
alia, that Centerior breached a duty owed to the conplai nants by
failing to take the necessary precautions to prevent

conpl ai nants' unwarrant ed exposure to radi oactive materials when
Centerior knew or should have known that the radioactive
materials presented an unreasonable risk of harmto the

conpl ainants. The conpl aint includes nultiple counts, including
clains of negligence, strict liability, intentional infliction of
enotional distress, and negligent infliction of enotional

di stress.

I n Septenber, 1995, one of the conplainants, Dennis Ml oney,
was hired by Fi shbach Power Services, Inc. ("Fishbach") to
perform mai ntenance work at Centerior's Perry Nucl ear Power Pl ant
in Perry, Chio. Maloney had worked at several nuclear and non-
nucl ear facilities owned or operated by Centerior including Perry
Nucl ear Power house, Avon Power house, East Lake Power house, East
72nd Street, Astabula and Davis-Bessie. (Tr. 18) Ml oney has had
no discipline problens while working for Centerior. No
conpl ai nts have been filed against himand no concerns were
rai sed regarding his professionalism (Tr. 19)

Mal oney was wor ki ng for Fischbach renoving insulation and
ot herwi se doing the same sort of work at Perry as he had been
doing at Davis-Besse. (Tr. 34) Maloney was permtted to enter
into restricted areas, which require safety cl earances and
certain training. (Tr. 37) He testified to neeting with a nenber
of the radiological protection staff and submtting a suggestion
on mnimzing risk of exposure to radiation which was appreciated
and accepted. (Tr. 40, 41) Conplainant did not refuse any jobs,
did not stage any protests, and did every thing he was told.

On Cct ober 16, 1995, Ml oney was called fromhis job by the
field superintendent for Fishbach and inforned that his access to
Perry had been revoked by Centerior. Maloney could not get a
reason for the revocation until he talked to Don Tims, the plant
onbudsman, during the exit process. The onbudsman asked Mal oney
the reason for the revocation. Ml oney replied that he did not
know, except that he was involved in litigation wth Centerior.
Timms offered to find out the reason. After making a tel ephone
call, Timrs infornmed Ml oney that the reason was "biting the hand
that feeds you." (Tr. 42) WMaloney understood Tims to nean that
he was out because he had filed the lawsuit. (Tr. 43)

Timms testified that he made a tel ephone call to Jim
Feat her st one, the Fishbach representative to determ ne why
Mal oney' s enpl oynment was being termnated. Tims was infornmed by
Feat herstone that he had received a letter stating Ml oney should
be let go. (Tr. 274)

About two days later while at his union hall Ml oney was
shown a letter dated October 13, 1995 from Robert Schrauder,
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Director, Perry Nuclear Services Departnment, to Richard Cine of
Fi shbach stati ng:

Due to the fact that Centerior is currently involved in
l[itigation with the follow ng six individuals we
cannot, at this time, allow any one of themto work at
any Centerior facility. [Six conplainants naned]

Pl ease insure none of these individuals are currently
assigned to the Perry Nuclear Power Plant. 1In

addi tion, please do not assign any of themto the Perry
Plant at least until this litigation is resol ved.
(Conpl ai nants' Exhibit B)

The Orbudsman's statenment and Schrauder's letter provided
the only reasons given to Maloney for being fired fromPerry.

Pat Vol za is the site radiation protection nmanager at Perry.
On about the 5th or 6th of October, 1995, he was inforned by a
menber of his staff that Ml oney had requested a copy of
Mal oney' s i ncom ng whol e body count. \Whole body count is a
nmoni t ori ng program whereby any enpl oyee who is going to be
subjected to external or deep dose radiation is required to
undergo a bioassay to determ ne the | evel of radioactive
material, if any, he is bringing with him It allows for the
establishment of a baseline prior to the incom ng enpl oyee being
exposed to radioactivity. (Tr. 150, 151) Maloney's request was
consi dered unusual by soneone on Vol za's staff; it pronpted the
staff nmenber to alert Vol za of the request and of WMl oney's
i nvol venent "in the insulator issue at the Davis-Bessie plant."”
(Tr. 151) Volza in turn contacted, Ron Scott, his counter part
at Davi s-Bessie to discuss Ml oney's involvenent in the insul ator
matter. Volza testified that Scott told himabout Ml oney's
civil conplaint against Centerior and a di scussion ensued
regardi ng whether, in light of the allegations of the conplaint,
Mal oney woul d suffer enotional distress on the job or would in
sonmeway have a problemw th conplying with Centerior's prograns
and policies. (Tr. 152) Volza testified that he then contacted
Schrauder to express concerns about Ml oney's request for whole
body count levels and the possibility Ml oney m ght make use of
such information to buttress his lawsuit, and al so the concerns
he had di scussed wth Scott regardi ng whether the allegations of
the | awsuit nmeant Mal oney could not conply with Centerior's
prograns and procedures. (Tr. 152, 168)

Schrauder subsequently instructed Fishbach to renove Ml oney
fromenpl oynent at Perry, and to not hire for work at any
Centerior facility the plaintiffs to the Davis-Bessie |awsuit.
When Fi shbach requested the instructions in witing, Schrauder
forwarded the aforesaid COctober 13, 1995 letter to Richard dine,
identified as Conplainant's Exhibit No. 2. (Tr. 207) Schrauder
testified that he term nated Ml oney's enpl oynent and barred the
ot her conpl ai nants from working for Centerior because of



- 6 -

all egations in the conplainants' |awsuit against Centerior. He
stated that he took the conplainants' word that they had been
debilitated and suffered enotional distress as a result of the
unpl anned exposure at Davis-Bessie. (Tr. 207, 208)

Schrauder testified that he did not convey his "ful
rationale" in the Cctober 13, 1995 letter because he wanted to
keep the letter short, (Tr. 209) and that he only barred the
conplainants until the litigation was resol ved because he thought
that by that time they nay have overcone their concern regarding
the use of respirators. (Tr. 209)

Protected Activity

The initial question is whether the conplainants' civil
| awsuit against Centerior in the United States District Court for
the Northern District of Ohio constitutes protected activity
under 8§ 211 of the ERA

Section 211 provides:

(1) No enployer may di scharge any enpl oyee or otherw se
di scrim nate agai nst any enployee with respect to his

conpensation, terms, conditions or privileges of enploynent
because the enpl oyee (or any person acting pursuant to a
request of the enpl oyee)

(A) notified his enployer of an alleged violation of
this chapter or the Atom c Energy Act of 1954 (42
US C § 2011 et seq.);

(B) refused to engage in any practice made unl awf ul
by this chapter or the Atom c Energy Act of 1954
(42 U.S.C. 8 2011 et seq.), if the enployee has
identified the alleged illegality to the enpl oyer;

(C) testified before Congress or at any Federal or
State proceedi ng regardi ng any provision (or proposed
provision) of this chapter or the Atom c Energy Act
of 1954 (42 U.S.C. § 2011 et seq.);

(D) commenced, caused to be commenced or is about
to conmence or cause to be commenced a proceedi ng
under this chapter or the Atom c Energy Act of 1954
as anended (42 U.S.C. § 2011 et seq.) or a proceed-
ing for the adm nistration or enforcenent of any

requi renent inposed under this chapter or the
Atom ¢ Energy Act of 1954, as anended;

(E) testified or is about to testify in any such
proceedi ng or;
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(F) assisted or participated or is about to assi st
or participate in any manner in such a proceeding
or in any other manner in such a proceeding or in
any other action to carry out the purposes of this
chapter or the Atom c Energy Act of 1954, as
anmended (42 U S.C. 8§ 2011 et seq.).

42 U.S.C. § 5851(a).

Conmpl ai nants' civil conplaint against Centerior asserts
jurisdiction under the Price-Anderson Act, 42 U S. C. § 2210. The
conplaint alleges, inter alia, that Centerior breached a duty
owed to the conplainants by failing to take the necessary
precautions to prevent conplainants' unwarranted exposure to
radi oactive materials, when Centerior knew or should have known
that these radi oactive materials presented an unreasonabl e risk
of harmto the conplainants. The Price-Anderson Act, enacted in
1957, added Section 170 to the Atom c Energy Act, 42 U S.C
§ 2210.

As conpl ainants' civil conplaint against Centerior is an
action under the Atom c Energy Act, it would appear that there
could be little roomfor argument that filing the conplaint is
protected activity under subsections (D) and (F) of § 211 of the
ERA, that is, that the civil action constitutes a proceedi ng, or
"any other action" under the Atom c Energy Act. Centerior,
however, argues that 8 211 does not nean what it says. Centerior
argues that Congress only intended 8 211 to protect notifications
to the NRC or |icensee nmanagenent of safety concerns or
regul atory violations, in order to protect the free flow of
safety information to governnment regulators. |In support of its
construction of the statute, Centerior presents three argunents:
(1) the ERA has never been applied to protect private |lawsuits
filed under the Atomi c Energy Act; (2) the courts have found the
definition of the term "proceeding" to be anbi guous and
undefined, therefore the |legislative history of the ERA nust be
considered to determne the intent of Congress; and (3) protect-
ing private tort actions under the Atom c Energy Act would not
serve the purpose for which the ERA was pronul gat ed.

Centerior is correct that there is no history in the case
| aw of 8 211 being applied to a private action under the Atomc
Energy Act. However, it is nore than likely that prior to the
i nstant case, no enployer had fired an enpl oyee because of the
enpl oyee's filing of a civil suit under the Atom c Energy Act.

It is a basic tenet of statutory construction that if
statutory | anguage is clear and unanbi guous on its face then it
must be given its plain nmeaning and no resort to the underlying
| egislative history is appropriate. Kansas & Electric Co. V.

Bl ock, 780 F.2d 1505, 1510 (10th Cr. 1985), cert. denied, 478
U S 1011 (1986); Chevron, U.S.A v. Natural Resources Defense




- 8 -

Council, 932 F.2d 985 988 (D.C.Gir. 1991), 467 U.S. 837, 104
S.Ct. 2778, 81 L.Ed.2d 694 (1984).

Centerior's argunent that a review of the |egislative
history of 8 211 is necessary to interpret the neaning of the
term "proceedi ng" because the Courts have held its nmeaning to be
anbi guous is rejected. Centerior is correct that sone courts
have found anbiguity in the term However, in every instance,
the court's intent was not to narrow the definition to exclude a
specific |l egal proceeding such as the present civil action, but
to expand the definition to include activity not normally
consi dered a proceeding or action. |In Kansas & Electric Co. V.

Bl ock, supra, the Court held that the intent of Congress is
reflected by an expansive reading of the term"action" to include
the filing of internal conplaints. Id. at 1413. The Court in
Bechtel Construction Conpany v. Secretary of Labor, 50 F.3d 926
(11th Gr. 1995), interpreted the term "proceedi ng" and the
phrase "any other action" to include raising particular concerns
about safety with an enployer. [d. at 931-933. |In Passaic

Vall ey Sewerage Comirs v. United States Departnent of Labor, 992
F.2d 474 (3d. Gr. 1993), the Court interpreted the term
proceedi ng as used in the whistle blower provision of the C ean
Water Act to include intracorporate conplaints. 1d. at 478. The
whi st | ebl ower provision of the Occupational Safety and Health
Act, 29 U S.C.A 8§ 651, which provides that "the institution of a
proceedi ng" is protected activity, has been interpreted to cover
a conplaint to an enployee's union, Donovan v. Diplonmat Envel ope
Corp., 587 F.Supp. 1417 (E.D.N. Y. 1984), aff'd, 760 F.2d 253 (2d
Cr. 1985), a conmmunication wth a newspaper, Donovan v. R D
Ander son, 552 F. Supp. 249 (D. Kansas 1982), and a decision to
retain counsel to represent himin rectifying what he consi dered
to be unsafe working conditions.

Accordingly, the case law interpreting the nmeaning of a
"proceedi ng" or "any other action" as used by 8 211 of the ERA
reveal s no anbiguity about their application to a civil action
under the Act. Thus, a resort to the ERA's legislative history
is not appropriate. Moreover, even if its legislative history is
consi dered there would be no reason to deviate fromthe plain
meani ng of the ERA. The conpl ai nants point out in their post-
hearing brief that a review of the legislative history of the
1992 amendnents to 8 211 confirns that Congress intended the ERA
to protect enployees who file a civil suit under the Atomc
Energy Act. Its legislative history provides in part:

This provision [§ 211] adds a new section to the
Ener gy Reorgani zation Act of 1974. This section offers
protection to enpl oyees who believe they have been
fired
or discrimnated against as a result of the fact they
have testified, given evidence, or brought suit under
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that act or the Atomic Energy Act. Any worker who is
called upon to testify or who gives information with

respect to an alleged violation of the Atom c Energy

Act or a related | aw by his enployer or who files or

institutes any proceeding to enforce such | aw agai nst
an enpl oyer may be subject to discrimnation.

S. Rep. No. 848, 95th Cong., 2nd Sess. at 29-30, U S. Code Cong. &
Adm n, News 198, pp. 7303, 7304. (enphasis added)

Centerior also argues that Congress could not have intended
8§ 211 to apply to a private action under the Atom c Energy Act
because "until anmendnents in 1988, Price-Anderson did not create
any federal cause of action or Federal jurisdiction for injury
relating to nuclear incidents."? Centerior's argunment fails for
two reasons. Initially, a private right of action did exist
under Price Anderson prior to the enactnent of the ERA in 1974.
Price- Anderson was anended in 1966 to provide for a private right
of action for extraordi nary nucl ear occurrences. See O Conner V.
Commonweal th Edi son Co., 13 F.3d 1090 (7th G r. 1994) where the
court noted that the 1988 anendnments expanded the reach of
42 U.S. C. 8§ 2210(n)(2) to provide for renoval of, and origi nal
federal jurisdiction over, clainms arising fromany 'nuclear
incident' instead of actions arising fromonly extraordinary
nucl ear occurrences. Secondly, when 8 211 was anended in 1992
Congress had the opportunity to renove civil actions under the
Atom c Energy Act as a protected activity. Instead, the
amendnent s expanded the activities protected.

Centerior also argues that Congress would not have intended
to protect the filling of private civil actions under the Atom c
Energy Act because no purpose woul d be pronoted thereby.
However, protection of the public is one of the reasons for
prohi biting an enployer fromdiscrimnating agai nst an enpl oyee
because the enpl oyer was the recipient of a civil action under
the Atom c Energy Act alleging a breach of duty by failing to
take the necessary precautions to prevent unwarranted exposure to
radi oactive materials. The Court in O Conner, discussed Price-
Anderson's role in Congress' attenpt to both encourage private
sector involvenent in the nuclear industry and sinultaneously to
protect the public. O Conner, supra, 13 F.3d 1090 at 1105. See
42 U.S.C. 88 2012, 2013.

Accordingly, it is determ ned that the plain | anguage of
8§ 211 precludes Centerior fromtaking retaliatory action agai nst
conpl ai nants because they filed the civil action against
Centerior under the Atom c Energy Act.

Z Centerior's post-hearing brief p. 20.
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Pri ma Faci e Case

The requirenents for establishing a prima facie case under
Section 211 of the ERA were set out by the Secretary of Labor in
Darty v. Zack Co. of Chicago, Case No. 82-ERA-2, Secretary of
Labor, April 25, 1983, slip op. at 8. They are: (1) the
conpl ai nant engaged in protected activity; (2) the conpl ai nant
was subject to adverse action; and (3) that the respondent was
aware of the protected activity when it took the adverse action
agai nst him The conpl ai nant nust al so present sufficient
evidence to raise the inference that the protected activity was
the likely reason for the adverse action.

As previously discussed, conplainants engaged in protected
activity under 8 211 when they filed the civil action under the
At om ¢ Energy Act against Centerior.

ADVERSE ACTI ON

Conpl ai nant, Mal oney suffered an adverse action by Centerior
when Schrauder instructed Fishbach to renmove himfrom enpl oynent
at Perry. The other five conplainants suffered adverse actions
by Centerior when Schrauder instructed Fishbach to not hire them
for work at Perry. See Conplainants' Exhibit B.

KNOWN.EDGE OF PROTECTED ACTIVITY

Conpl ai nants must show that Centerior had know edge of their
protected activity at the time of the adverse enpl oynent action.
Hassell v. Industrial Contractors, Inc., Case No. 86-CAA-7,
Secretary of Labor, February 13, 1989. That Centerior had such
know edge i s undi sput ed.

Vol za testified that he was alerted to conpl ai nants' | awsuit
agai nst Centerior on about the 5th or 6th of COctober, 1995, and
that it pronpted himto contact Schrauder to express his concerns
that the allegations of the |aw suit indicated that Ml oney coul d
not conply with the Centerior's prograns and procedures.

Schrauder took the action term nating Ml oney's enpl oynent and
barring the other conplainants fromworking at any Centerior
facility wwthin a few days after his conversation with Vol za.

REASON FOR TERM NATI ON

Conmpl ai nants have shown that they engaged in protected
activity and that they suffered adverse action when they were
subsequently fired or banned, and that Centerior knew of the
protected activity when it took such actions. Conplai nants nust,
to establish a prim facie case, present evidence to raise the
inference that the protected activity was the |likely reason for
t he adverse actions. Dean Dartey v. Zach Conpany of Chicago,
Case No. 82-ERA-2, slip op., Secretary of Labor, April 25, 1983.
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Stack v. Preston Trucking Co., Case No. 86-STA-22, slip op.,
Secretary of Labor, February 26, 1987 and Haubold v. Grand Isl and
Express Inc., Case No. 90-STA-10, slip op., Secretary of Labor,
April 27, 1990.

The tenporal proximty of the adverse actions to the
protected activity is sufficient initself to raise the inference
that the protected activity was the reason for the adverse
actions. The Court of Appeals in Couty v. Dole, 886 F.2d 147
(8th Cr. 1989) held that the tenporal proximty of "roughly
thirty days" is sufficient as a matter of law to establish an
inference of retaliatory notivation. See also the Secretary's
decision in Goldstein v. Ebasco Contractors Inc., Case No. 86-
ERA- 36, Secretary of Labor, April 7, 1992.

Al so, Schrauder's Cctober 13, 1995 letter states that the
Conmpl ai nants' |lawsuit was the reason for Ml oney's term nation
and the ban on the other conplainants' enpl oynent.

Respondent's Reason for Term nation

As the conpl ai nants have established a prim facie case,
Centerior has the burden of producing evidence to rebut the
presunption of disparate treatnent by presenting evidence that
the alleged disparate treatnment was notivated by |l egitimte,
nondi scrimatory reasons. Significantly, the enpl oyer bears only
a burden of producing evidence at this point; the ultimte burden
of persuasion of the existence of intentional discrimnation
rests wwth the enployee. Texas Dep't of Comunity Affairs v.
Burdi ne, 450 U. S. 248, 254-255 (1981). Dartey v. Zack Conpany of
Chi cago, Case No. 82-ERA-2, Secretary of Labor, April 25 1983.
Once a respondent satisfies its burden of production, the
conpl ai nant then may establish that respondent's proffered reason
is not the true reason, either by showing that it is not worthy
of belief or by showing that a discrimnatory reason nore |ikely
noti vat ed respondent. Shusterman v. EBASCO Services, Inc., Case
No. 87-ERA-27, Secretary of Labor, January 6, 1992.

Centerior contends that it had legitimate non-di scrimnatory
reasons for term nating Mal oney's enpl oynent and barring the
ot her conpl ainants fromfurther enploynent at any of Centerior's
facilities. Centerior stated reasons are that it was concerned
t hat conpl ai nants would be unwilling to work wi thout respirators,
that conplainants clainmed to be suffering fromsevere and
debilitating enotional distress stemm ng from exposures which
federal regulations specifically permt and which conpl ai nants
woul d i kely again receive, and that the conpl ai nants m ght
therefore seek to pick and choose the work they would perform
and that this could disrupt the busy outage schedul e.
Centerior's argunent relies solely on the avernents of the
conplaint in conplainants' civil action. The argunent assunes
fromthe avernents of the conplaint that the conpl ai nants
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enpl oynent at Perry woul d be disruptive and proceeds to offer
case | aw showi ng that disruptive enpl oyees nay be denied
enpl oynent even if they engaged in protective activities.

Centerior attenpts to argue the nerits of the conplainants
civil case in this proceeding. The gist of Centerior's argunent
is that the dosage of radiation received by the conpl ai nants
because of the October 7, 1994 incident was within the |evel
approved by the NRC, therefore conplainants' avernents in the
civil suit that they suffered injury and enotional distress
conpel the conclusion that conplainants in the future may suffer
enotional distress, refuse to wear a respirator or insist on a
change of job even though the potential radiation dosage to which
they will be subjected is within NRC approved limts. For
exanpl e, Centerior argues that "Centerior cannot hire individuals
who appear unwilling to accept the NRC s regul ations, the
radi ati on phil osophy underlying those regul ations, or Centerior's
radi ati on protection program Centerior is required to inplenent
its programin accordance with NRC requirenents and has no | eeway
to violate those requirenents in order to accommobdate an
enpl oyee' s personal views and preferences."?

Centerior has not produced any evidence to support its
contentions. Each of the conplainants continued to work at the
Davi s-Bessi e plant after the Cctober 7, 1994 incident until early
Decenber when their work was conpleted and they were laid off.
Not hi ng that could be considered disruptive occurred. No
conplaints were brought to the attention of their union.

(Tr. 112) Their supervisor conplinmented them on doing a good job
and told themthey were welcone to return to work on future
outages. (Tr. 28, 29) WMl oney worked wi thout incident at Perry
until his job was term nated. Volza agreed that nothing in

Mal oney' s behavi or indicated any enotional problens that woul d
effect his work. (Tr. 172) Neither Vol za nor Schrauder

i nterviewed conpl ainants, or in any other way attenpted to
determne if their past behavior was disruptive or predictive of
di sruptive behavior in the future. Volza contacted Scott, his
counterpart at Davis-Bessie plant, to discuss Ml oney's status as
a plaintiff in the civil conplaint. Volza testified that Scott
told himabout Maloney's civil conplaint against Centerior and a
di scussi on ensued regardi ng whether, in light of the allegations
of the conplaint, Maloney would in someway have a problemw th
conplying with Centerior's prograns and policies. (Tr. 152)
However, Vol za did not discuss with Scott, Ml oney's actual
under st andi ng of and willingness to abide by Centerior's
respirator policy. (Tr. 154)

To support its argunent that the actions of Centerior toward
the conpl ai nants were nmade di spassionately, Centerior asserts in

® Centerior's post-hearing brief, p. 26.
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its brief that the record shows not one whit of evidence of
hostility towards the conplainants. Centerior overlooks the
reason given by the plant onbudsman to Mal oney for his discharge,
and the testinony of Schrauder on his reason for term nating

Mal oney' s enpl oynent. The onmbudsnman told Mal oney that he was out
because he was "biting the hand that feeds you." (Tr. 42)
Schrauder was asked on direct exam nation why he didn't interview
Mal oney before having his enploynent term nated. Schrauder

answer ed:

Q Wiy didn't you seek for exanple to interview
M. Mal oney [one of the conpl ai nants]?

A | didn't feel | had a need to. | read the
conplaint and | thought the conplaint was
cl ear enough that soneone that needed 30
mllion dollars to conpensate for a | ow
| evel of radiation and that they had
debilitating and enotional stress over that
| didn't think | needed that kind of person
wor ki ng the outage for nme. (Tr. 209-210)

The dosage | evel of radiation received by the conpl ai nants
on Cctober 16, 1995 is not relevant to this proceeding, nor is
the extent of injury caused thereby. Nevertheless, Centerior
argues that the dosage |evel of radiation received by the
conpl ai nants and the conplainants' resulting request for damages
for enotional distress is a predictor that the conplainants wl|
claimfuture enotional problens and is therefore a legitimte
basis for the firing. Centerior's argunment shows a | ack of
under st andi ng or concern for the basis of conplainants' |awsuit.
Mal oney testified generally to his reaction to the Cctober 16,
1995 radiation incident. Hi s enotional distress did not result
from knowl edge of the level of the radiation but the total
ci rcunst ance surroundi ng the incident. Ml oney was asked how he
first knew he was the subject of an unplanned exposure to
radi oactivity. Maloney responded that at the conpletion of their
shift, when they left their worksite, undressed and approached
the portable nonitors, they set themoff w thout even being
around them "All the nonitors were going off and the RP's and
the HP's...canme running down to the area where we exit and they
made us shower several tines, clean out our noses. They took
masks. They had high count ratings on everything." Ml oney
testified that they continued to set off alarnms for approximtely
a nonth. Wen conplainants arrived at the plant they showed a
slip of paper which permtted themto enter and exit the pl ant
wi t hout going through the nonitors because they woul d set them
off before they got to them At the end of the shift,
conplainants left earlier than the other workers so they woul dn't
jamup their fellow enpl oyees passing through the nonitors. "W
couldn't go within a couple of feet of themw thout setting those
monitors off." (Tr. 93)



Mal oney was asked:

Q And in your conplaint when you say that you' ve
had enotional distress does the fact that you
set off every alarmin the plant for a nonth
after the incident have anything to do with

your enotional distress.

A.  Yes, that's where the enotional distress is.
| mean it goes to bed with you at night. You
think of your famly. You think of everything
that it could possibly could be doing inside
of you no matter what they tell you. You
don't know. Especially if you're setting
monitors off before you even walk in them
that's not sonething they teach in those
classes. (Tr. 93)

If Centerior's argunent is found to prevail in this case,
and Maloney's firing is found to result not fromhis filing of
the civil action, but froma legitimte, nondiscrimnatory notive
because the injury Maloney alleged in the civil action nay be
considered a predictor of future injury, and inconsistent with an
"enployer's legitimate demands for |oyalty, cooperation and a
general ly productive work environnent," then all protected
actions that include an allegation of injuries to the enpl oyee
could no I onger be protected. Mere allegations of injuries in a
conpl aint by an enpl oyee agai nst his enployer, even if the
conpl aint was protected by "whistleblower" statutes such as the
ERA, as here, OSHA, or Title VII of the Gvil R ghts Act, would
constitute cause for term nating the enpl oyee.

Accordingly, it is determ ned that the conpl ai nants have net
their burden of showing that Centerior's proffered reasons for
the firing of Mal oney and banni ng of the other conplainants are
pretextural. They have shown by the cl ear preponderance of the
evi dence that Centerior's actions term nating Mal oney and banni ng
the other five conplainants were a deliberate retaliation for
their filing the civil conplaint under the Atom c Energy Act.

DAVAGES

42 U.S.C. 8 5851(b)(2)(B) provides that once discrimnation
that is prohibited by the Act is found:

...the Secretary shall order the person who
commtted such violation to (i) take affirmative
action to abate the violation, and (ii) reinstate
the conplainant to his fornmer position together
with the conpensation (including back pay), terns,
conditions, and privileges of his enploynment, and
the Secretary may order such person to provide
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conpensatory damages to the conplainant. [|f an
order is issued under this paragraph, the Secretary,
at the request of the conplainant shall assess

agai nst the person agai nst whomthe order is issued
a sumequal to the aggregate anount of all costs and
expenses (including attorneys and expert w tness
fees) reasonably incurred, as determ ned by the
Secretary, by the conplainant for, or in connection
wi th, the bringing of the conplaint upon which the
order was issued.

The Court in Deford v. Secretary of Labor, 700 F.2d 281 (6th
Cr. 1983), interpreted the above-quoted section as permtting an
award of reinstatenment to a former job; restoration of all back
pay, benefits and entitlenents; conpensatory damages insofar as
they are thought to be appropriate; and reasonable attorney fees
and costs.

REI NSTATEMENT

Chri stopher Scarl is the business manager for the Asbestos
Workers Heat and Frost Insulators Union, Local 3, of Cevel and
Chio. He testified that a refueling outage is scheduled to
comence at Davis-Bessie on April 8, 1996, as soon as Perry goes
back on line, and the conpl ai nants woul d have been eligible to
work that job but for the Cctober 13, 1995 letter barring their
enpl oynent pending the outcone of their lawsuit. (Tr. 112)

| f Centerior commenced the work at Davis-Bessie testified to
by Scarl, or any work for which the six conplainants woul d have
been hired but for the Cctober 13, 1995 letter barring their
enpl oynent, the six conplainants shall be imediately hired for
those insulator positions as if Centerior had never issued the
ban on their enploynment with Centerior.

Centerior contends that Sean McCafferty is not qualified to
work at Centerior's nuclear plants because he falsified a self-
di scl osure questionnaire by failing to disclose a prior drug
test. |In support of its contention, Centerior refers to
Novenber 28, 1994 letters to McCafferty and Gem I ndustri al
stating that McCafferty is denied access to the Davis-Besse
Nucl ear Power Station due to falsification of a Tol edo Edi son
Self Disclosure Questionnaire. Initially, the record does not
support Centerior's argunent as the aforesaid letters refer only
to denial of access to Davis-Bessie, not all of Centerior's
nucl ear plants, or Perry. Moreover, MCafferty testified that he
was eligible for reinstatenent after a year fromthe issuance of
t he Novenber 28, 1994 letter, and was told by Centerior that he
woul d be reinstated upon the conpletion of a professional
assessnment to determ ne whether a treatnent programis required.
McCafferty has not requested the professional assessnent because
of Centerior's ban on his enploynent as a consequence of his
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| awsuit under the Atom c Energy Act.

Accordingly, Sean McCafferty's eligibility to work at
Centerior shall be reinstated as if the Cctober 13, 1995 letter
barring his enploynent had never been issued. Hi s reinstatenent
shall conply wwth NRC requirenments. |f those requirenents
mandat e a professional assessnment before his reinstatenent, he
shal | be given the opportunity to pursue the assessnent.

BACK PAY

Denni s Mal oney

Had Mal oney's enpl oynent not been term nated on QOctober 16,
1996, he woul d have been working on the outage at Perry on the
day of the hearing, February 26, 1996. He was the fourth man
hired out of about thirty or thirty-five. (Tr. 47) Ml oney
testified that work on the outage was projected to continue until
April 6, 1996. (Tr. 260)

Richard Cine testified for Centerior. Cine is the site
proj ect manager for Fishbach Power Services at Perry. dine
testified to the work of insulators enployed by Fishbach from
copies of records submtted to the | ocal union for paynent of
benefits. Cdine testified that six insulators worked on site
until Cctober 30, 1995 when the nunber was increased to el even.
These el even insul ators worked until Decenber 18, 1995, when they
were laid off for two weeks. (Tr. 281) According to dine, they
wor ked a 40 hour week at straight tinme. (Tr. 279) Ml oney
testified that his wage rate was $31.48 per hour. Thus, Ml oney
| ost ten weeks of work at $1,259.20 per week (40 X $31.48 =
$1, 259. 20) during the period Cctober 16, 1995 t hrough Decenber
22, 1995 for a total of $12,592. 00.

Cline testified that the insulators were called back to work
on January 2, 1996. His records show that the average insul ator
wor ked 29 straight time hours, 9 tine and a half hours, and one
double time hour per week. It is assuned that Ml oney woul d have
worked a full 40 hour straight tinme week and woul d have ear ned
the overtine the average insul ator earned during that period,
that is, 9 time and a half hours and one double tine hour per
week, for a total of 55.5 hours (40 + 13.5 + 2) per week.? There
were six weeks during the period January 2 through February 11,
1996. Thus, Maloney |ost 333 hours of work at $31.48 per hour,
or $10,482.84 from January 2 through February 11, 1996.

Cline projected that the insulating work would continue

* Mal oney testified that he was available for work at al
times from Cctober 16, 1995 until the hearing. He was not on
vacation or ill. (Tr. 88)
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until April 6, 1996 with a steady decreasi ng nunber of insulators
froma high of sixty to eighteen the |last two weeks. (Tr. 281)

As Mal oney was the fourth hired it can reasonably be assuned t hat
he woul d have been one of the |last eighteen on the job. dine
testified that the work woul d be done on a 60 hour a week basis
(40 hours of straight time and 20 hours of time and a half, or 70
hours of conpensation). As there are eight weeks during the
period February 11, 1996 to April 6, 1996, Ml oney |ost 560 hours
of work (8 weeks X 70 hours) at $31.48 per hour, or $17,628.80

Accordingly Maloney lost a total of $40,703.64 ($12,592.00 +
$10, 482.84 + $17,628.80) because he did not work at Perry during
the period Cctober 16, 1995 through April 6, 1996.

Centerior argues that Ml oney shoul d not recover the ful
uni on wage of 31.48 per hour because he would not be required to
make contributions for union dues, apprenticeship fund or
pensi on. Christopher Scarl, the business manager for Local 3,
testified that the union assesses a dues paynent to its nenbers
of 4.9% and an apprenticeship fund paynent of $0.05 per hour.
Scarl does not believe that the union assesses those paynents
agai nst an award of damamges; he does not know whet her an
assessnment woul d be made for the pension. (Tr. 117, 118)
Centerior's argunent is rejected. These fees subtracted fromthe
conpl ai nants' wages derive from arrangenents between the
conpl ainants and their union for the upkeep and betternent of the
union. They are paid with noni es earned by the conpl ai nants.
Centerior has no say in such an agreenent. The purpose of a
union policy to not tax damage awards shoul d not enure to the
benefit of the enployer.

Mal oney testified that he worked for BP G| Conpany Refinery
in Tol edo, Chio from Qctober 24, 1995 until January 5, 1996 and
for other enployers fromJanuary 6, 1996 until the date of the
hearing. Hi s conpensation during that period equal ed $16, 152. 64
and nust be subtracted fromhis |lost earnings to determ ne wages
lost. Also, any wages that Ml oney earned between the date of
the hearing and April 6, 1996 nust be subtracted fromthe
conpensation | ost because of not working at Perry.

Mal oney testified that traveling to Tol edo, Chio to work at
BP QI resulted in additional expenses of travel of 10,500 mles
at $0.30 per mle or $3,150. Miloney is entitled to
rei mbursenment for his travel expenses. Maloney al so requests
conpensation for the tine that it took himto travel to Tol edo,
Ohio, 125 hours, at an hourly rate of $31.48 per hour. However,
Mal oney offers no rationale for such conpensation. It does not
conpensate for a |loss of earnings or opportunity for earnings.
Mal oney is receiving credit for working nore than an ei ght hour
work day at Perry, including a ten hour day after January 2, 1996
whereas the earnings at Perry are offset by only eight hour days
at BP G| Conpany. WMaloney's request for conpensation for the
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time he took to travel to BP GOl is denied

As addi tional back pay damages, Maloney is entitled to
rei mbursenent for wages he woul d have earned if he would had
returned to work at a Centerior plant after April 6, 1996 but for
the ban on his enpl oynent.

Thus, Ml oney's damages from | oss of pay are:

$40, 703. 64
-$16, 152. 64
+$ 3,150.00

$27,701. 00

pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

Fi ve Conpl ai nants Barred From Empl oynment

Mal oney testified that if the other five conplainants had
not been barred from enpl oynent at Centerior, they would all have
been working at Centerior on the date of the hearing. He was
certain of this because his union had called in "travel ers" from
sister unions in other areas to work at Perry, and travelers
woul d not be called in as long as there were | ocal nenbers
available to work. At the tinme of hearing there were about 20 to
25 travelers working at Perry.

Cline testified that six insulators worked on site until
Cct ober 30, 1995 when the nunber was increased to el even.
It is assuned that the other five conplainants woul d have been
brought on at that tinme. There is no way of determning fromthe
record whether the seniority of the conpl ai nants woul d have
enabled themto be hired on Cctober 30 or on Decenber 19, 1995
when an additional 19 insulators were hired. However, because
"recreating the past will necessarily involve a degree of
approxi mation and i npression all doubts are to be resol ved
agai nst the proven discrimnator rather than the innocent
enpl oyee.” Wholridge v. Marlene Industries Corp., 875 F.2d 540,
546 (6th GCr. 1989). Under the sane reasoning, the five
conpl ainants are considered to be anong the eighteen insulators
who worked until April 6, 1996. Accordingly, the five banned
conpl ainants are considered to have | ost work at Perry from
Cctober 30, 1995 until April 6, 1996, mnus the two weeks from
Decenber 22, 1995 to January 2, 1996 when all the insulators were
laid off. Their wages are determned to be the sane as Ml oney,
$40, 703. 64, minus the two weeks from Oct ober 16 to Oct ober 30, or
$40, 703. 64 m nus $2,518.40 = $38, 185. 24.

Robert Prohaska
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Robert Prohaska's | oss of wages from Perry are offset by
i ncome of $19,139.84 up to February 27, 1996 at PCl M chigan. He
had expenses for living in Detroit of $3,000.00 ($250 per week
for 12 weeks) that nust be deducted fromthe offset. Prohaska's
damages from | oss of pay are:

$38, 185. 24
-$19, 139. 84
+$ 3, 000.00

$22, M45. 40

pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

Onven McCafferty

Onen McCafferty's loss of wages fromPerry are offset by
i ncome of $20,147.20 up to February 27, 1996. MCafferty's
damages from |l oss of pay are:

$38, 185. 24
-$20, 147. 20
$18, 038. 04

pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

Terry MLauglin

Terry McLaughlin's | oss of wages from Perry are offset by
i ncome of $13,599.36 up to February 27, 1996. MlLauglin's
damages from |l oss of pay are:

$38, 185. 24
-$13, 599. 36
$24, 585. 88

pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

Sean Kil bane

Sean Kil bane's | oss of wages fromPerry are offset by incone
of $24,176.64 up to February 27, 1996. Kil bane's danmages from
| oss of pay are:

$38, 185. 24
-$24,176. 64




$14, 008. 60
pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

Sean McCafferty

Sean McCafferty's | oss of wages from Perry are offset by
i ncome of $6,552.00 up to February 27, 1996. MCafferty's
damages from |l oss of pay are:

$38, 185. 24
-$ 6,552.00
$31, 633. 24

pl us any wages he woul d have earned from Centerior after April 6,
1996 but for the ban, m nus any offset for enploynent after
April 6, 1996 (conpensation m nus expenses).

| NTEREST

Interest is assessed on back wages in order to nake whol e
t he enpl oyees who have suffered an economc |loss as a result of
an enployer's illegal discrimnation. Interest is calculated in
accordance wwth 29 CF.R 8 20.58(a), at the rate specified in
the Internal Revenue Code, 26 U S. C. 8§ 6621. Blackburn v. Metric
Constructors, Inc., 86-ERA-4, Secretary of Labor, Cctober 30,
1991.

ATTORNEY FEES

Attorney Fees under the ERA in cases where the
Adm ni strative Law Judge issues a recommended deci sion on the
merits finding that the respondent violated an enpl oyee
protection provision are awarded to the conpl ai nant fromthe
respondent as fees reasonably incurred. |In calculating attorney
fees under the statute, the Secretary enploys the | odestar
met hod, which requires nmultiplying the nunber of hours reasonably
expended in pursuing the litigation by a reasonable hourly rate.
See 8 5851 (b)(2)(A) and (B); Gaballa v. The Atlantic G oup, 94-
ERA-9, Secretary of Labor Interim Order, Decenber 7, 1995;
Tinsley v. 179 South Street Venture, 89-CAA-3, Secretary of Labor
Order of Remand, August, 1989.

RECOMVENDED ORDER

| T | S HEREBY RECOMVENDED THAT Respondent, Centerior Energy,
be ordered to:

1. Renove denial of access flag fromall records of the
conpl ai nant s.
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2. Reinstate conplainants, Onen MCafferty, Dennis Ml oney,
Sean Kil bane, Terry MLaughlin, Sean McCafferty and Robert
Prohaska, in accord with the directives under Reassignnent, at
pages 15 and 16, herein.

3. Pay to the conplainants, Omen MCafferty, Dennis
Mal oney, Sean Kil bane, Terry MLaughlin, Sean McCafferty and
Robert Prohaska, back pay in accord with the directives under
Back Pay, at pages 16 through 20, herein.

4. Pay to the conplainants, Onen MCafferty, Dennis
Mal oney, Sean Kil bane, Terry MLaughlin, Sean McCafferty and
Robert Prohaska, interest on back pay fromthe date the paynents
were due as wages until the actual date of paynent. The rate of
interest is payable at the rate established by section 6621 of
the Internal Revenue Code, 26 U S. C. 8§ 6621; and

5. Pay to conplainants, Oven MCafferty, Dennis Ml oney,
Sean Kil bane, Terry MLaughlin, Sean McCafferty and Robert
Prohaska, all costs and expenses, including attorney fees,
reasonably incurred by themin connection with this proceeding.
Thirty days is hereby allowed to conplai nants' counsel for
subm ssion of an application of attorney fees. A service sheet
showi ng that service has been nmade upon the respondent and
conpl ai nants nmust acconpany the application. Respondent has ten
days follow ng recei pt of such application within which to file
any obj ections.

THOVAS M BURKE
Adm ni strative Law Judge

TMVB: nr



NOTI CE: This Reconmended Deci sion and Order and the
admnistrative file in this matter will be forwarded for review
by the Adm nistrative Review Board, U S. Departnent of Labor,
Room S-4309, 200 Constitution Avenue, NW Washi ngton, DC 20210.
The Adm nistrative Review Board was del egated jurisdiction by
Secretary Order dated April 17, 1996 to issue final decisions in
enpl oyee protection cases adjudi cated under the regul ati ons at
29 CF.R Parts 24 and 1978. See 61 Fed. Reg. 19978 (1996).



